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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  8:30   CASE#: MSN16-2164 
CASE NAME: BEDI VS. KISMAT ASSOCIATES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01239 
CASE NAME: BEDI VS. DHALIWAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON CROSS-COMPLAINT 
FILED BY MOHINDER BEDI 
* TENTATIVE RULING: * 
 
The court treats plaintiff and cross-defendant Bedi’s Motion for Summary Judgment on 
Cross-Complaint as a motion for summary adjudication of the second cause of action of the 
cross-complaint that defendant and cross-complainant Harvinder Dhaliwal filed against Bedi on 
December 31, 2018.  The court grants that motion.  However, because the First Cause of 
Action, for Breach of Fiduciary Duty, remains, the court cannot grant summary judgment on that 
Cross-Complaint. 
 
On August 10, 2015, Dhaliwal filed a Cross-Complaint alleging three causes of action:  
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(1) Breach of Covenant of Good Faith and Fair Dealing; (2) Defamation; and (3) Violation of 
Business and Professions Code § 17200.  On December 14, 2015, Judge Spanos signed an 
Order granting a special motion to strike the First and Third Causes of Action, leaving only 
the cause of action for defamation.  On December 23, 2015, on behalf of Judge Spanos, 
Judge Craddick signed an Order overruling Bedi’s demurrer to the Second Cause of Action, 
for defamation, following a tentative ruling issued on November 5, 2015, which was confirmed 
on November 6, 2015.  Bedi filed an Answer to the Cross-Complaint on November 13, 2015. 
 
Then on December 31, 2018, Dhaliwal filed another Cross-Complaint, which was not labeled as 
a First Amended Cross-Complaint and was not filed after a motion for leave to file a First 
Amended Cross-Complaint.  The justification for this was apparently that in the interim Bedi had 
filed a First Amended Complaint on November 9, 2018.  Dhaliwal’s new Cross-Complaint 
alleged two causes of action:  (1) Breach of Fiduciary Duty; and (2) Defamation. 
 
Because this is the operative Cross-Complaint, Bedi’s motion must be directed at it if the 
motion is to have any validity at all.  However, Bedi writes as though the motion is directed at 
the original Cross-Complaint, because he claims that as a result of the special motion to strike 
that he made in 2015 “only Mr. Dhaliwal’s cross-claim for defamation remains.”  (Opening Brief 
at 1:12-14.) 
 
The only question then is whether Bedi has met his initial burden to show he has a valid defense 
to the cause of action for defamation in the Cross-Complaint filed December 31, 2018.  That 
cause of action alleges that Bedi made one or more statements to persons other than Dhaliwal 
stating that Dhaliwal was intentionally defrauding the shareholders of the corporation Kismat by 
stealing cash, improperly distributing profits, and concealing Dhaliwal’s improprieties by 
misleading financial reporting.  (Cross-Complaint, ¶ 32, 35.) 
 
The court grants Bedi’s unopposed Request for Judicial Notice to this extent.  It takes judicial 
notice of the existence and contents of Exhibits H and J. 

 
A claim for defamation requires proof of a false and unprivileged publication.  (McGarry v. 
University of San Diego (2007) 154 Cal.App.4th 97, 112.)   

 
Bedi has met his initial burden to establish that he either did not make the alleged statements or 
he made them in a setting protected by Civil Code § 47 or the First Amendment of the United 
States Constitution.  (See Bedi’s Separate Statement.)   

 
No timely Opposition having been filed, Dhaliwal has failed to raise any triable issue regarding 
whether the alleged statements were made or were unprivileged.  The court accordingly grants 
summary adjudication as to the cause of action for defamation in the Cross-Complaint filed 
December 31, 2018. 
 
After this ruling was drafted, the court received an Opposition.  An Opposition to a motion for 
summary judgment must be filed and served not less than 14 days before the hearing date for 
the motion.   (Code of Civil Procedure § 437c(b)(2).)  Here that deadline was January 17, 2020.  
Dhaliwal’s counsel did not file the Opposition until January 29, 2020, two days before the 
hearing, or serve it (by regular mail) until January 28, 2020, three days before the hearing.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   01/31/20 

 
 

- 3 - 

The Opposition was very late, without any excuse offered for its lateness.  The Court refuses to 
consider it. 
 
Further, it does not appear that the Opposition would change the outcome even if the Court did 
consider it.  The Opposition contains a Declaration from Dhaliwal.  This Declaration is 
apparently submitted in an attempt to prove that Bedi published some defamatory statements 
about Dhaliwal before March 2015 and that these publications were thereafter reported to 
Dhaliwal in social gatherings between March and May 2015.  However, the declaration contains 
no admissible evidence that Bedi was the one who published the defamatory statements.  The 
declaration states that “someone” who knew Bedi (not Bedi himself) made the statements to a 
friend of Dhaliwal, Rupe Christensen, who then reported them to Dhaliwal at the social 
gatherings.  Dhaliwal fails to submit a declaration from Bedi, from anyone who heard Bedi 
speak, from “someone,” or from Rupe Christensen.  The same “someone” made similar 
statements to another friend of Dhaliwal, Mohinder (“Colonel”) Aluwalia.  (Dhaliwal Decl., 
¶¶ 4-9.)  As reported by Dhaliwal, the statements are multi-level hearsay offered to prove the 
truth of the thing asserted, that Bedi published the statements, and are of no evidentiary value. 
 
The declaration submitted by Dhaliwal’s attorney adds nothing.  It just confirms that he spoke to 
Rupe Christensen and the Colonel, that neither of them heard Bedi say these things, and that 
Rupe and the Colonel do not want to be witnesses anyway.  The declaration fails to offer any 
excuse for the late Opposition. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01239 
CASE NAME: BEDI VS. DHALIWAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear.  The Court reminds counsel that (1) it is very interested in the state of ADR, 
and (2) unless there is a stipulation otherwise, the parties are up against the five-year deadline 
for trial this summer.  It may be a challenge to find a suitable trial date. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01482 
CASE NAME: DAVIS  VS.  OAKLEY UNION 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 
* TENTATIVE RULING: * 
 
The Court continues this motion to February 7, 2020 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH COURT ORDER 
FILED BY MARK MILLER 
* TENTATIVE RULING: * 
 
This discovery motion is denied.  No sanctions are awarded in either direction. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOOD 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY PLANNED PARENTHOOD: SHASTA-DIABLO, INC. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to compel discovery responses is granted.  Plaintiff must serve 

responses to defendant’s first set of form interrogatories and first set of document requests 

(both served on or about January 29, 2019), without objections and with verifications, within 30 

days following service of the Order After Hearing hereon.  Plaintiff must also produce all such 

documents within 35 days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $660, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 

 

  

7.  TIME:  9:00   CASE#: MSC18-01220 
CASE NAME: FLEXI-VAN  VS.  LINARES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY FLEXI-VAN LEASING, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment filed by plaintiff, Flexi-Van Leasing, against 
defendants, Carlos Linares and Linares Transport, Inc.  Plaintiff’s motion for summary judgment 
is denied.   

While filed late, the Court finds defendants’ counsel has sufficiently demonstrated good cause 
and therefore has considered defendants’ opposition papers.   

Background  

Plaintiff is a lessor of chassis used by trucking companies to facilitate the hauling of cargo.  
When goods arrive at the Port of Oakland, the product is moved from the shipping container to 
waiting trucks by use of a chassis.  (Linares Declaration, 2:2-3.)  Defendant, Linares Transport, 
Inc., is a transport company and customer of plaintiff.  Plaintiff claims it is entitled to summary 
judgment against defendants, Carlos Linares and Linares Transport, Inc., in the amount of 
$137,934.61 for defendants’ use of chassis, court costs, and pre-judgment interest.   

Plaintiff filed its complaint in this action on June 13, 2018 asserting three purported common 
counts: (1) an account stated, (2) for work, labor, services and materials, and (3) unjust 
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enrichment.  Plaintiff seeks summary judgment “for judgment as prayed for in the Complaint….”  
(Notice, 2:2-3.)  The memorandum of points and authorities, however, purport to seek summary 
judgment on an “account stated” and “open book account”.  (Memorandum of Points and 
Authorities, 4:17-19.) 

Defendants have opposed the motion.   

Analysis 

A party moving for summary judgment bears the burden of persuasion that there is no genuine 
issue of material fact and that he is entitled to judgment as a matter of law.  (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 845.)  Initially, the moving party bears a burden of 
production to make a prima facie showing of the nonexistence of any genuine issue of material 
fact.  (Id.)  If the moving party carries this burden of production, the opposing party must then 
produce evidence to make a prima facie showing of the existence of a genuine issue of material 
fact. (Id.)   

The Court starts with the pleadings to frame the issues.  (See AARTS Productions, Inc. v. 
Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064 [the first step for a court analyzing a 
motion for summary judgment is to “identify the issues framed by the pleadings,” because the 
motion must show “there is no factual basis for relief on any theory reasonably contemplated by 
the opponent’s pleading.”].) 

Open Book Account 

Plaintiff moves for summary judgment on a purported “open book account,” but never alleged 
this cause of action in its complaint.  The motion is denied as to an open book account for that 
reason.  (See Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 
1343 [where plaintiff's failure to plead an open book account precluded his reliance on such a 
theory to defeat the summary judgment motion.]) 

Account Stated 

Plaintiff also moves for summary judgment on its claim for an account stated.  To prove such a 
claim, the plaintiff must prove that (1) defendants owed plaintiff money from previous financial 
transactions; (2) plaintiff and defendants, by words or conduct, agreed that the amount stated in 
the account was the correct amount owed to plaintiff; (3) defendants, by words or conduct, 
promised to pay the stated amount to plaintiff; (4) defendants have not paid plaintiff any or all of 
the amount owed under this account.  Plaintiff must also prove the amount of money defendants 
owe plaintiff.  (CACI 373.) 

Except to imply an agreement was made by defendants’ failure to object to invoices, plaintiff 
does not explicitly set forth any evidence that the parties had an agreement regarding the 
amounts shown in plaintiff’s statement of account. 

Even if plaintiff met this burden, defendants have met their burden to show a triable issue of 
fact.  Defendants produce evidence that the amounts are disputed, and that some of the debt is 
entitled to be offset by amounts that should be credited to the account.  (See, e.g., Exhibits 1-3 
to Linares Declaration.)  Defendant Carlos Linares claims that the invoices are inaccurate 
based, at least in part, on the plaintiff’s listing of the wrong Standard Carrier Alpha Code 
(“SCAC”) code on its invoices.  (Exhibit 6 to Linares Declaration.)  Therefore, at a minimum, a 
factual dispute exists as to elements (2)-(4) above.   
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Additionally, while the complaint alleges alter-ego liability, the evidence submitted by plaintiff 
includes invoices and a statement in the name of Linares Transport, Inc., not Carlos Linares.  
Plaintiff has set forth no facts supporting the alter-ego liability of Carlos Linares.  Without this, it 
is unclear why both defendants should be held liable.  Plaintiff has failed to show it is entitled to 
judgment as a matter of law. 

The defendants request judicial notice of another case in this court pursuant to Evidence Code 
450-452.  They have not specified what about the case should be noticed, or complied with 
California Rules of Court, Rule 3.1306(c).  The request is denied. 

A few other notes are in order as to the quality of the conduct of this case.  First, it appears that 
the Court had previously directed that plaintiff must refile its supporting evidence with proper 
tabs.  It doesn’t appear that has been done.  Second, defendants have improperly combined all 
of their opposition papers into a single bound-together document, making it hard to find any 
particular item.  Third, the Court has previously referred this matter for mediation with a 
deadline, and it doesn’t appear that has occurred.  And fourth, the Court has suggested on 
several occasions that what’s really called for here is simply for the principals to sit down in a 
room with some neutral accountant who has experience with this kind of bills and invoices, and 
spend a few hours going through the paper trail together.  That will probably result in a meeting 
of the minds as to how much is owed; and even if it doesn’t, it will effectively isolate and identify 
the (probably very few) actual disagreements of fact that separate the parties. 

The parties can expect this to be discussed at the next CMC. 
 

 

 8.  TIME:  9:00   CASE#: MSC19-00882 
CASE NAME: BARRON VS. JENKINS 
HEARING ON MOTION FOR ORDER VACATING AND SETTING ASIDE DEFAULT 
FILED BY HOLLYE JENKINS, VINCENT HAYES 
* TENTATIVE RULING: * 
 
Defendants’ motion for relief from default is unopposed, and it is granted.  The proposed 
answer attached to the motion is deemed filed as of today as their answer. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00882 
CASE NAME: BARRON VS. JENKINS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
No appearance Friday is necessary.  This case is set for further Case Management 
Conference on June 16, 2020 at 8:30 a.m. 
 
The Court also sets that date as an Order to Show Cause why this case should not be 
transferred to Limited Civil.  In light of the complaint and subsequent discussion at CMCs, 
the Court is doubtful that there is an amount over $25,000 in controversy in this case. 
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Further, given the recent developments related at the most recent CMC, it occurs to the Court 
that it may be in order for plaintiff to amend its complaint to reflect the relief it is now seeking.  
Leave is granted for that purpose, if plaintiff chooses to do so. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01250 
CASE NAME: McNEIL VS. MONTERREY FINANCIAL 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY MONTERREY FINANCIAL SERVICES, LLC 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel arbitration is expressly unopposed, and it is granted.  The CMC 
calendared for May 5 is vacated.  The case is set for Case Management Conference on 
August 31, 2020 at 8:30 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01539 
CASE NAME: LOPEZ-DELGADO VS. SALINAS 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY RUDY A. SALINAS, TERREE K. SALINAS 
* TENTATIVE RULING: * 
 
Defendants’ motion for leave to file a cross-complaint is granted.  Defendants may file and 
serve their cross-complaint within two weeks. 
 
Plaintiff notes that defendants’ proposed order requests monetary sanctions.  No sanctions are 
requested or mentioned in the motion, and none are granted.  The Court comments, however, 
that the refusal of plaintiff’s counsel to stipulate to this filing strikes the Court as unprofessional 
and unrealistic. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION TO SET ASIDE DEFAULT AND ANY CLERK JUDGMENT 
FILED BY PANDA RESTAURANT GROUP, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to set aside the entries of default in this case is granted.  Defendants may 
file and serve their responses to the complaint within two weeks.  In this connection, the Court 
notes that at an ex parte appearance plaintiff expressly agreed to extend the time in which 
defendants may file an anti-SLAPP motion.  The Court urges plaintiff to take the prospect of 
such a motion seriously, as it may well result in plaintiff having to pay substantial legal fees to 
defendants even if he ends up winning his underlying case. 
 
Further, as the Court noted at the time of the ex parte hearing, the Court transfers this case to 
Department 33.  Any motions hereafter should be filed in that Department.  The case is set for 
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Case Management Conference in Department 33 for February 6, 2020, at 9:00 a.m., which is 
the next court date set in the pre-existing parallel action. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02470 
CASE NAME: KBA DOCUMENT VS. DEVIN COSTA 
HEARING ON MOTION FOR A PRELIMINARY INJUNCTION 
FILED BY KBA DOCUMENT SOLUTIONS LLC 
* TENTATIVE RULING: * 
 
Plaintiff KBA Document Solutions, LLC (KBA) moves for a preliminary injunction against 
defendants Costa, Kim, and Global Office, Inc. (Global).  The motion is denied. 
 
Kim and Costa were formerly key sales employees of a company called KBA Docusys, in the 
business of selling or leasing copy and printing equipment and supplies to business customers.  
KBA Docusys was acquired by Kyocera; the present plaintiff is the successor to that business.  
Part of the compensation for that acquisition was allocated to goodwill.  Kim and Costa, as 
minority shareholders, received substantial six-figure payouts from the purchase.  They were 
also required to sign new employment contracts with the successor company.  The new 
contracts included several restrictive terms now at issue: 

 A prohibition, during employment “or thereafter”, on using or disclosing the employer’s 
confidential information. 

 A non-competition covenant, running one year from termination of employment, on 
“soliciting, marketing, selling or servicing of any products or services similar or identical 
to the products or services offered by the Company”.  (This, taken literally, prohibits Kim 
and Costa from being salespersons in this industry at all, within the Bay Area, even as to 
customers to whom neither KBA and Docusys ever sold anything.) 

 A prohibition, running two years from termination of employment, on “selling or servicing 
Restricted Products to the Company’s customers or potential customers”.  (This, notably, 
is not limited to customers serviced by Kim or Costa at either KBA or Docusys.  It 
includes all of KBA’s customers even if Kim or Costa never had any personal contact 
with them.  Moreover, although the parties don’t really address it, it doesn’t identify what 
is meant by “potential customers”.) 

 
The acquisition occurred on October 1, 2018.  Thirteen months later, on November 1, 2019, Kim 
and Costa gave notice of immediate departure from KBA, going to work instead for Global, a 
start-up business in direct competition with KBA. 
 
Plaintiff contends that Kim and Costa (and, through them, Global) are using plaintiff’s trade 
secrets, namely its customer lists and other customer information.  They also contend that 
defendants are in violation of both of the non-compete covenants. 
 

Trade Secrets 
 
The Court is unconvinced that plaintiff has a substantial likelihood of prevailing on its trade 

secrets claims.  Whether a customer list, or related customer information, can be a trade secret 
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is a complicated and fact-bound inquiry.  It is well described in 1 Browne, California Business 

Litigation (Cal CEB 2019) § 4.55: 

To strike this balance, courts generally focus on how detailed the information is, 
with particular emphasis on the “not generally known” prong of the definition of a 
trade secret.  Thus, a list that contains only customer identities is ordinarily not 
entitled to judicial protection, particularly if those names can be found in business 
directories or the yellow pages.  But the list may be accorded trade secret status 
if it contains information concerning the value of the customers not known to 
competitors, e.g., what person to contact, when to make a sales call, expiration 
dates of contracts, previous price quotations, or product preferences of clients, 
that would greatly aid a former employee in securing accounts of the former 
employer. 
 
Whether such customer information is sufficiently confidential to constitute a 
trade secret depends on a multitude of factors, including the nature of the 
business, the availability of the same or similar information from public record 
sources, whether the compilation process was difficult or time-consuming, 
whether the former employees established personal relationships with the 
customers during their employment, and whether customers purchase from more 
than one supplier.  No single factor is determinative; each case turns on its own 
particularized set of circumstances. 
 
California’s approach to the protectability of customer lists is perhaps best 
explained by Morlife, Inc. v. Perry (1997) 56 CA4th 1514, 1521 [citations omitted 
by CEB]: 

 
With respect to the general availability of customer information, courts are 
reluctant to protect customer lists to the extent they embody information 
which is “readily ascertainable” through public sources, such as business 
directories.  On the other hand, where the employer has expended time 
and effort identifying customers with particular needs or characteristics, 
courts will prohibit former employees from using this information to 
capture a share of the market. Such lists are to be distinguished from 
mere identities and locations of customers where anyone could easily 
identify the entities as potential customers.  As a general principle, the 
more difficult information is to obtain, and the more time and resources 
expended by an employer in gathering it, the more likely a court will find 
such information constitutes a trade secret. 
 
The requirement that a customer list must have economic value to qualify 
as a trade secret has been interpreted to mean that the secrecy of this 
information provides a business with a “substantial business advantage.”  
In this respect, a customer list can be found to have economic value 
because its disclosure would allow a competitor to direct its sales efforts 
to those customers who have already shown a willingness to use a 
unique type of service or product as opposed to a list of people who only 
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might be interested.  Its use enables the former employee “to solicit both 
more selectively and more effectively.” 

 
Into this fact-intensive legal battlefield come the facts as shown in this case.  Plaintiff seems to 
regard it as self-evident that its customer lists must qualify as trade secrets, making little 
detailed effort to prove it so.  The proposition, however, is far from self-evident.  As defendants 
point out, pretty much every business office needs a copier and a printer.  And there is no great 
secrecy or expertise in figuring out which businesses are likely to need them in high volumes – 
big businesses (such as Peet’s Coffee), law offices (such as Jackson Hertogs), and so on. 
 
The information available to Kim and Costa about KBA’s customers – especially those served 
by Kim and Costa – is no doubt more extensive than just customer names.  Not until its reply 
papers, however, did KBA assert that the information taken by defendants included anything like 
contract expiration dates.  Even assuming that to be true, though, it doesn’t follow convincingly 
that that is really information worth protecting with a preliminary injunction.  If one has figured 
out that (for example) Peet’s Coffee may be a lucrative customer, a phone call would seem to 
be sufficient to ascertain how lucrative, whom to talk to, and when would be a good time to talk 
new contracts.  Global’s unrebutted evidence shows that such cold calls are in fact the standard 
sales practice of the industry.  (Cf. American Paper & Packaging Products, Inc. v. Kirgan (1986) 
183 Cal.App.3d 1318, 1326.)  Thus, while the customer information available to Kim and Costa 
may be more than Global already knew, plaintiff makes no convincing factual case that Global 
couldn’t have gotten such information on its own, relatively easily, without Kim and Costa.  
There is nothing prohibiting the customers themselves from providing the same information to 
Global.  (E.g., Hilb, 33 Cal.App.4th at 1821.) 
 
(On the other hand, the Court gives little weight to Global’s arguments about researching UCC 
filings.  Global and its expert demonstrate how such research might be feasible in theory, but 
they make no assertion that anyone actually bothers with it, nor that the information available by 
that means would really be very valuable over and above what you can get on Google.) 
 
Then there’s the question of what Kim and Costa are actually doing to invade KBA’s trade 
secrets.  Not much, if anything, it appears.  KBA provides what it regards as smoking-gun 
evidence that Kim forwarded a customer list to his personal e-mail.  But Kim provides a perfectly 
credible explanation for why he received the list (corroborated by other e-mails), and a 
reasonably credible (and unrebutted) explanation for why he sent it to himself. 
 
In its reply papers KBA asserts there was a second document, a lease maturity report (i.e., 
contract expiration dates), that Kim sent to himself on September 30, 2019.  It says that this 
information was “recently discovered”, but it doesn’t say how recently, nor why it couldn’t have 
been discovered in time for plaintiff’s preliminary injunction motion.  The Court is accordingly 
sustaining the objection to this belated evidence.  Even if considered, however, it doesn’t seem 
to add much.  This was a full month before Kim left KBA, at a time when (by all appearances) he 
was diligently doing his job there.  Plaintiff offers no accusation that this document is something 
Kim wouldn’t have gotten in ordinary performance of his duties.  His explanation for sending it to 
his personal e-mail would evidently apply as well to this document as to the first one. 
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And then there’s the evidence of what Kim and Costa are actually up to.  Plaintiff’s evidence of 
Costa’s contacts with two customers, Peet’s and Jackson Hertog, is flagrant hearsay.  Costa 
himself confirms the occurrence of the contacts – but his account of them is much more 
detailed, credible, and entirely exculpatory.  As far as trade secrets law goes, even if a defecting 
employee is prohibited from soliciting business from an old customer, he or she is allowed to 
accept business from that customer at the customer’s instigation.  (E.g., Hilb, Rogal & Hamilton 
Ins. Services v. Robb (1995) 33 Cal.App.4th 1812, 1821.) 
 
(And although the Court is sustaining the hearsay objections to the declarations of Santos 
and Meeks, it notes that the cursory hearsay accounts given in those declarations are 
100% consistent with Costa’s more detailed account.  The Court has also received the 
Drummond declaration filed January 29, but declines to consider it as filed very tardily with no 
apparent excuse.) 
 
And looking at a bigger picture, what’s striking about KBA’s evidence is that out of some 600 
customers previously served by Kim and Costa, it is able to adduce (inadmissible) evidence of 
only two of them that have actually been contacted (even at the customer’s initiative), beyond a 
stock announcement of job relocation.  KBA’s pitch is that these ex-employees are out there 
perfidiously ransacking KBA’s customer base on Global’s behalf.  KBA surely had both solid 
motive and extensive opportunity to scour its own sales staff for anecdotes about this.  But it can 
come up with only two – and one of those didn’t result in any lost business. 
 

Covenant Not to Compete 
 
KBA is on somewhat more solid ground in resting its complaint on Kim’s and Costa’s breach of 
their covenants not to compete.  Such agreements are generally unenforceable under Bus. & 
Prof. Code § 16600.  There is an important exception under § 16601, however, when the 
covenant relates to a sale of a business’s goodwill.  See generally, e.g., 1 Browne, supra, 
§§ 3.12 et seq.; Fillpoint, LLC v. Maas (2012) 208 Cal.App.4th 1170; Strategix, Ltd. v. 
Infocrossing West, Inc. (2006) 142 Cal.App.4th 1068; Hill Medical Corp. v. Wycoff (2001) 86 
Cal.App.4th 895; Monogram Industries, Inc. v. Sar Industries, Inc. (1976) 64 Cal.App.3d 692. 
 
Costa and Kim entered into these covenants in connection with the purchase by Kyocera 
(plaintiff’s parent) of the business and goodwill of their prior employer, KBA Docusys.  Costa 
and Kim, as minority shareholders and key sales employees, received six-figure payouts from 
the transaction.  The Court is satisfied with plaintiff’s showing that a transactional key to 
the acquisition was Kyocera’s assurance that it was obtaining the goodwill of the acquired firm, 
notably centering on the close relationships that the firm’s sales personnel had formed with 
Docusys’s existing customer base.  Although Kim and Costa were low-percentage shareholders 
in Docusys, they were large enough shareholders to receive quite substantial payouts.  
They do not contest plaintiff’s showing as to the importance of their roles as key salespeople 
and executives of Docusys.  (See Vacco Industries v. Van Den Berg (1992) 3 Cal.App.4th 34, 
47-49.) 
 
Defendants cannot succeed in their effort to decouple their noncompete promises from the 
acquisition transaction by separately parsing the language of the employment contracts.  
(See Fillpoint, 208 Cal.App.4th at 1178-81; Hilb, 33 Cal.App.4th at 1825-27.)  Nor is this a case 
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of sham stock purchases without a substantial goodwill element, as in Hill and Bosley Medical 
Group v. Abramson (1984) 161 Cal.App.3d 284. 
 
Importantly, however, the goodwill thus acquired did not consist of the fact that Kim and 
Costa are first-rate salespeople with a knowledge of the products and the marketplace.  
Goodwill, for purposes of § 16601, does not inhere in the talents and abilities of employees, 
nor does that section allow a new employer to prevent talented people from working for 
competitors (or on their own).  Rather, if there was a goodwill element here, it was specific to 
Kim’s and Costa’s close working relationships with their own existing customer base from their 
pre-acquisition days. 
 
KBA thus clearly overreaches, in its contracts and in this lawsuit, by seeking to prevent Kim and 
Costa from competing with KBA at all, within the San Francisco geographical area.  It likewise 
overreaches in seeking to prevent them from contacting or soliciting KBA’s own customers, 
if those customers were not customers specifically of Kim or Costa.  Any sales efforts Kim or 
Costa might make toward any customers other than their own – whether or not those customers 
are customers of KBA through its other salespeople – are outside of any considerations of the 
goodwill value of Kim’s and Costa’s personal relationships with their own customers.  And 
indeed, even Kim’s and Costa’s own customers at KBA are not within that sphere of goodwill, 
if they are new customers (after the Docusys acquisition) rather than customers Kim and Costa 
brought over from Docusys. 
 
In this respect, this case bears some resemblance to Strategix, 142 Cal.App.4th 1068.  The 
non-competes there were invalid because they were not limited to restricting contact with the 
employees and customers of the selling business, but also prohibited contact with the 
employees and customers of the buying business.  That, the court held, exceeded the scope of 
what is permissible under § 16601 to protect the buyer’s interest in the goodwill of the selling 
business.  Further, the court refused to consider “blue-pencilling” the overbroad covenants to 
pare them down to a permissible scope.  Although this is sometimes done as to chronology and 
geography, it is inappropriate as to the subject-matter scope of the covenants.  “We decline to 
rewrite overbroad covenants not to solicit [the buyer’s] employees and customers into narrow 
bars against soliciting [the seller’s] former employees and customers.  Had the parties intended 
to reach such limited – and enforceable – covenants, they could have negotiated for them.  We 
will not do so for the parties now.”  (142 Cal.App.4th at 1074.) 
 
Finally, the Court must look at the extent to which defendants are invading, or are threatening to 
invade, plaintiff’s rights under the covenants.  Here, unlike in the trade secrets context, it is not 
necessarily a satisfactory answer for Kim and Costa to say that they aren’t soliciting their former 
customers, but only responding to inquiries initiated by the customers.  It may be plausibly 
argued that if a customer initiates contact with its established salesman at his new firm, that is 
precisely the kind of personal-relationship goodwill that the covenants sought to protect. 
 
In this respect, the very limited picture sought to be drawn by Kim and Costa is in some 
disharmony with the arguments of their co-defendant Global.  Tarpley’s declaration (¶ 23), by 
way of pleading the balance of hardships, seems to lean into KBA’s punch in terms of the 
importance of Kim’s and Costa’s relationships with their pre-existing customers:  “A large portion 
of those revenues [brought in by Kim and Costa] is attributable to the ongoing personal 
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relationships that Mr. Kim and Mr. Costa have with customers – relationships that in most cases 
began prior to Mr. Costa’s and Mr. Kim’s tenure with KBA.  If Global is forced to replace them 
with other salespersons lacking such relationships, I estimate … that it will take at least six 
months of training those persons and allowing them to cultivate their own relationships before 
they become able to generate more than nominal revenues.”  Exactly – that’s what KBA is 
complaining about. 
 
It is nevertheless striking, however, that Global itself – as well as Kim and Costa – has directed 
that Kim and Costa refrain from actively soliciting their KBA customers (id. ¶ 22).  And again, as 
noted above, it remains striking that KBA is able to assert even customer-originated contacts 
with only two of Kim’s and Costa’s KBA customers.  Despite Tarpley’s apparently alarmist 
rhetoric, therefore, the actual evidence simply does not bear out KBA’s equally alarmist rhetoric 
warning of wholesale raiding of KBA’s customer base by its perfidious former star salesmen.  
It just isn’t happening. 
 

Other Considerations 
 
Finally, the Court considers the balance of potential hardships. 
 
On the defense side, there is little doubt that defendants – especially Kim and Costa – would 
stand to suffer substantial hardship if Kim and Costa were to be barred from competing with 
KBA at all, including soliciting new (or new-to-them) customers.  (Cf. Hilb, 33 Cal.App.4th at 
1822-23.)  That, however, is not on the table substantively.  If the preliminary injunction were to 
be limited to forbidding only dealings with (or, even more limited, initiating solicitations of) their 
pre-acquisition KBA customers, however, the harm would apparently be quite less severe.  
Indeed, crediting defendants’ own testimony as to their own abstentions, it appears this is more 
or less what they’re voluntarily doing now, and they seem to be getting by. 
 
As for KBA:  Defendants argue that KBA stands to lose only revenue, which could be 
compensated in damages if KBA’s claims prevail.  That is true, however, only if defendants are 
willing to concede that any Kim/Costa KBA customer lost by KBA to Global represents damages 
from assertedly unlawful competition.  More realistically, even if KBA proves that Customer X 
switched from KBA to Global, there will remain triable causation issues as to whether Global 
would have succeeded in getting the business even without the customer’s relationship with Kim 
or Costa.  That may be hard to prove.  KBA thus faces a real prospect of facing a significant 
(and potentially unlawful) competitive disadvantage, from which it may suffer actual harm that it 
will be unable to prove at trial.  That’s why it’s seeking a preliminary injunction. 
 
The scope of that potential harm, however, still remains a major impediment for KBA’s case.  
We’re repeating ourselves, but again it remains true (as far as this evidence goes) that three 
months after Kim and Costa moved to Global, KBA can still show only two customers that have 
even talked to them at Global, and only one account actually lost.  In light of the slender 
prospects for KBA’s success on the merits, this just doesn’t stack up against the potentially 
catastrophic effect of the injunction sought for Global, Kim, and Costa. 
 
Finally, if the Court were to consider issuing any preliminary injunction at all, it would have to be 
one severely limited in scope – limited at least to forbidding Kim and Costa from having sales 
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contacts with their own former customers from Docusys, and possibly only from initiating 
solicitations.  Such a scope of injunction, however, would be hard to draft and harder to police.  
Could it be reliably shown (by either side) whether a switch of account did or didn’t have Kim’s 
or Costa’s fingerprints on it?  Could it be reliably determined whether the customer called them, 
or they called the customer?  Such a mushy injunction would put KBA at risk of wink-and-a-nod 
evasion; but it would also put defendants at risk of being unable to establish their innocence for 
permissible conduct. 
 
For all these reasons, the Court denies the motion for preliminary injunction. 
 

Evidentiary Rulings 
 
The Court sustains defendants’ objections to the Meeks and Santos declarations; to ¶ 3 of the 
Worden declaration; and to ¶¶ 23, 25, and 35 of the Moody declaration. 
 
As for the evidence plaintiff submits with its reply, the Court allows the evidence relating to UCC 
filings.  This is a new consideration raised for the first time in the opposition, to which plaintiff is 
entitled to respond.  However, the Court sustains the testimony concerning the contract maturity 
report e-mails.  There is no showing that this could not have been presented with the moving 
papers. 
 
All other objections from defendants are overruled.  (Further, as to Global’s objections, the Court 
notes that the separate motions to strike passages from plaintiff’s brief are just a waste of paper.  
We rule on objections to evidence, and if it is excluded we ignore it; but we don’t edit briefs.) 
 
Plaintiff has made no objections to defendants’ evidence. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00050 
CASE NAME: GATE  VS.  HEATH 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PAUL GEE, et al. 
* TENTATIVE RULING: * 
 
This motion is continued to February 7,2020 at 9:00 a.m.  The existing TRO remains in force. 

This motion for a preliminary injunction was calendared for this date, upon the granting of a TRO 

on January 10.  An opposition to the motion was timely filed by Jeffrey Vieryo, an individual and 

dba defendant Funding Solutions.  However, the proof of service filed by Funding Solutions, 

attached to the Declaration of Jeffrey Vieryo, did not show service of the opposition papers on 

counsel for plaintiffs.  The only party shown to have been served with the opposition pleadings 

was another defendant, Master Funding Co. 

When plaintiffs filed no timely reply brief, the Court inferred that Vieryo had not served his 

opposition on plaintiffs.  The Court therefore concluded that it should continue this motion for a 
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week, requiring prompt service of the opposition on plaintiffs and setting a new deadline for their 

reply brief. 

To the Court’s surprise, a reply brief in fact arrived at the end of Wednesday, with no 

explanation or excuse offered for its tardiness.  Consequently, the Court now assumes that 

Vieryo did indeed serve plaintiffs, despite the failure of his proof of service to say so.  Given the 

inadequate proof of service and the tardy reply, however, the Court does not have sufficient time 

to analyze the case thoroughly before these tentative must be posted. 

Counsel for Funding Solutions is also advised that exhibits tabs are required on all exhibits filed 

with the Court.  See California Rules of Court, Rule 3.1110(f)(3). 

 

  

15.  TIME:  9:00   CASE#: MSN19-2286 
CASE NAME: RE ANTHONY CARBONE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved.  The Court apologizes for the delay in hearing 
the petition. 
 

  

16.  TIME:  9:00   CASE#: MSN19-2430 
CASE NAME: CORDES VS. MICHAEL McKIM 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY RICHARD A. CORDES, SUZANNE M. CORDES 
* TENTATIVE RULING: * 
 
This petition has been vacated by the petitioners.  (It also has not been served.) 
 

  

17.  TIME:  9:01   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS RE BLACK DIAMOND'S 
ANSWER  /  FILED BY MARK MILLER 
* TENTATIVE RULING: * 
 
As stated in the Court’s tentative ruling of January 17, this motion is moot as to the request for 
judgment on the pleadings as to Black Diamond’s cross-complaint, because that cross-
complaint has been dismissed.  However, the Court’s prior ruling overlooked that this motion 
also goes to certain other aspects of the pleadings.  It is not moot as to them, and the Court now 
rules on them.  (Defendants forwent filing any timely opposition to the motion, and at the 
January 17 hearing the Court declined to allow them to file any opposition belatedly.) 
 
The motion is granted in part.  Judgment on the pleadings is granted in plaintiff’s favor on 
plaintiff’s 12th cause of action, for disgorgement (including rejection of any affirmative defenses 
to that cause of action).  As plaintiff correctly points out, defendants have previously secured 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   01/31/20 

 
 

- 16 - 

summary adjudication against the Van Alsts’ personal liability by proving that they had nothing 
personally to do with this contract or its performance.  And as the Court previously held in 
denying Black Diamond’s motion for summary judgment as to this cause of action, that is 
necessarily fatal to any assertion by Black Diamond that it was properly licensed for this job.  
Black Diamond’s licensure claim rested on its assertion that Roger Van Alst was properly 
performing as Black Diamond’s RME/RMO.  But Van Alst has admitted – indeed, affirmatively 
argued – that he had no substantive role in performance or oversight of this contract.  He was a 
sham RME/RMO.  See this Court’s rulings on the motions of October 11, 2019. 
 
Beyond that, however, plaintiff goes too far in seeking to strike Black Diamond’s entire Answer 
to plaintiff’s second amended complaint, and to secure judgment on plaintiff’s non-disgorgement 
causes of action on the strength of that striking.  Plaintiff argues as though non-licensure were 
equivalent to full-fledged default in the lawsuit.  It isn’t. 
 
The failure of licensure is fatal to any equitable claims asserted in favor of the contractor’s own 
collection for its work on the project, or any equitable defenses asserted against disgorgement 
under Bus. & Prof. Code § 7130.  (See, e.g., Alatriste v. Cesar’s Exterior Designs, Inc. (2010) 
183 Cal.App.4th 656; MW Erectors, Inc. v. Niederhauser Ornamental & Metal Works Co. (2995) 
36 Cal.4th 412; Hydrotech Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal.3d 988.)  Thus, an 
unlicensed contractor cannot argue that “I should nevertheless get paid – and/or the customer 
shouldn’t get disgorgement”, because of asserted equitable principles as unclean hands (“the 
customer knew I didn’t have a license”), unjust enrichment (“the customer’s getting something 
for nothing”), or promissory fraud (“the customer never intended to pay me”). 
 
But that principle extends only to the sword-and-shield operation of § 7130 – the sword of the 
disgorgement remedy, and the shield of defense from the contractor’s collection for services.  It 
does not extend to every other claim that a customer might be making, such as negligence in 
the performance of the services.  Absence of licensure does not, for example, constitute or force 
an admission of the plaintiff’s allegation that the work was performed negligently.  Nor does it 
negate, for example, a defense that the customer was contributorily negligent.  (For that matter, 
it might not necessarily waive all affirmative defenses to the disgorgement remedy, such as 
limitations, res judicata, or prior refund payment.  No such issues are presented here, however.) 
 
Plaintiff thus goes way too far in seeking to strike Black Diamond’s answer in its entirety, 
including its denial of plaintiff’s other allegations and any affirmative defenses to plaintiff’s non-
disgorgement causes of action. 
 
There may be some particular affirmative defenses that, on their separate merits, would be 
affected by the determination that Black Diamond was not properly licensed.  If so, plaintiff can 
point that out by an appropriate procedure, such as a motion in limine.  Plaintiff’s present 
motion, however, sheds no light at all in that direction.  It offers no point-by-point analysis of any 
particular affirmative defense, and makes no showing that any particular defense is defeated by 
the licensure issue.  It instead makes only the broadside argument that lack of licensure must 
necessarily be fatal to all of Black Diamond’s denials and defenses.  That argument fails, and 
thus this motion is denied except as to the disgorgement cause of action. 
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18.  TIME:  9:02   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS AS TO THE VAN ALSTS 
FILED BY MARK MILLER 
* TENTATIVE RULING: * 
 
This motion sought judgment on the pleadings only as to the Van Alsts’ cross-complaint, which 
was dismissed.  Accordingly, this motion remains moot, as stated on the Court’s tentative ruling 
of January 17. 
 

  

19.  TIME: 10:00   CASE#: MSC17-02350 
CASE NAME: PLASTIRAS VS. CORLISS CONSTRUCTION 
SPECIALLY SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 (CourtCall OK) to discuss trial dates and update the Court on the 
status of ADR. 
 

 

 
ADD-ON 

 

 

20.  TIME: 9:01   CASE#: MSC18-01860 
CASE NAME: KUNG VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AMY BUONCRISTIANI, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Plaintiff filed this medical malpractice action based on treatment he received for pain in his left 
knee.  Defendants Contra Costa County and Amy Buoncristiani, M.D. move for summary 
judgment against plaintiff Jason Kung’s claim for medical malpractice pursuant to Code of Civil 
Procedure § 437c, on the grounds that expert testimony establishes that the standard of care 
was met with respect to the care and treatment provided by the County healthcare providers, 
and that no act or omission caused plaintiff’s condition. 

For the following reasons, the Court grants defendants’ motion for summary judgment.  
Defendants shall prepare a judgment separate from the Order After Hearing hereon. 

Factual Background 

Plaintiff was diagnosed with gout in 2015 at Kaiser and treated with Allopurinol, Colchicine, and 
Predinisone.  UMF 1 (disputed on another point).  On November 2, 2017, plaintiff presented at 
the Emergency Department at Contra Costa Regional Medical Center with a 4 day history of 
actute pain of the left knee, which began with a locking episode while squatting.  UMF 3.  He 
was seen by emergency medicine physician Anita H. Wang, M.D. who proscribed pain 
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medication and discharged him with a knee brace.  Id.  The following day, Plaintiff saw his 
primary care physician where he experienced lightheadedness and was taken by ambulance to 
the Contra Costa Regional Medical Center. UMF 4.  There, he was seen by emergency 
medicine physician Dr. Buoncristiani.  UMF 5.  

Dr. Buoncristiani took a history (UMF 7), performed a physical exam (UMF 8), and reviewed the 
results from the left knee x-ray done at the outside urgent care.  UMF 9.  She diagnosed plaintiff 
with an acute presyncopal episode and subacute left knee pain, which was possibly an MCL 
strain with an acute gout flare superimposed.  UMF 10.  Dr. Buoncristiani recommended a left 
knee arthocentesis and performed the aspiration in the ED that day.  UMF 11, 12.  The cell 
count results from the aspiration revealed positive urate crystals (indicating gout) and a culture 
was ordered. UMF 13.  

Plaintiff does not materially dispute that he was called back to the ED on November 6, 2017 
because the culture grew out gram negative rod (GNR) in the broth.  DMF 15.  Plaintiff does not 
materially dispute that he was seen on that date and received a physical exam.  DMF 15, UMF 
16. At that time, Plaintiff’s case was discussed with orthopedic surgeon Edward Y.T. Tang, 
M.D., who recommended a repeat arthocentesis, blood cultures, MRI of the left knee, and 
admission for IV antibiotics.  UMF 17.  The diagnosis at that time was pyogenic arthritis of left 
knee joint, due to unspecified organism.  Id.  Plaintiff underwent a second arthocentesis of the 
left knee that was also sent out for cell count, crystals and culture.  UMF 18.  Plaintiff does not 
materially dispute that the body fluid cell count of the second sample showed high urate 
crystals.  UMF 19 (disputed on another ground).  Plaintiff does not materially dispute that Dr. 
Tang performed left knee arthroscopy, tricompartmental synovectomy, lavage and drainage for 
possible infection on Plaintiff.  UMF 21 (disputed on another ground).  Ultimately, an infectious 
disease specialist, Joshua D. Perlroth, M.D. concluded that the bacteria grown out of the first 
culture from the first arthocentisis procedure were likely contaminants and not an actual infected 
knee.  UMF 22.  Post-operative repeat gram stains including the tissue had been negative (UMF 
23 (disputed on another ground)) although a later consult note by Dr. Perlroth indicates that he 
was notified by the lab that there was a positive culture from the “suprapatellar pouch” fluid with 
gram negative rods.  UMF 24 (not materially disputed). 

Plaintiff’s complaint is directed only towards the first arthrocentesis procedure performed by Dr. 
Buoncristiani. 

Evidentiary Objections 

As a threshold issue, Defendant objects to Plaintiff’s expert witness declaration pursuant to 
Health and Safety Code § 1799.110(c).  That statute provides: 

In any action for damages involving a claim of negligence against a physician 
and surgeon providing emergency medical coverage for a general acute care 
hospital emergency department, the court shall admit expert medical testimony 
only from physicians and surgeons who have had substantial professional 
experience within the last five years while assigned to provide emergency 
medical coverage in a general acute care hospital emergency department. For 
purposes of this section, ‘substantial professional experience’ shall be 
determined by the custom and practice of the manner in which emergency 
medical coverage is provided in general acute care hospital emergency 
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departments in the same or similar localities where the alleged negligence 
occurred. 

Section 1799.110 applies only to evidence regarding the standard of care required of an 
emergency room physician.  It does not bar evidence concerning causation.  (Stokes v. Baker 
(2019) 35 Cal.App.5th 946, 966 [reversing summary judgment where trial court struck non-
emergency room doctor’s declaration on the subject of causation].) 

Here, plaintiff has submitted the Declaration of Dr. Fitzgibbons in support of his claim for 
medical negligence against Emergency Medicine physician Dr. Buoncristiani.  He has submitted 
an additional declaration by Dr. Fitzgibbons “in response to Defendants’ reply and objections.” 

Defendants’ objection to Dr. Fitzgibbon’s declaration on the basis of § 1799.110 is the crucial 
issue for this motion.  Without his expert testimony, plaintiff has no expert evidence with which 
to establish that Dr. Buoncristiani’s care departed in any respect from the standard of care.  
He therefore cannot establish a triable issue as to that critical element of his claim. 

The Court concludes that defendants’ objection must be sustained, and Dr. Fitzgibbon’s 
testimony cannot be admitted as to the standard of care or departure from it. 

Dr. Fitzgibbons’ initial declaration is silent with respect to his emergency room experience.  
In his supplemental declaration, however, Dr. Fitzgibbons testifies that he has “approximately 
40 years of experience seeing patients in emergency rooms” and that he “worked extensively in 
the emergency department as a resident from 1976 to 1978.”  1/14/20 Fitzgibbons Decl. at ¶ 5.  
That, of course, is not within the last five years.  He further testifies, however, that over the last 
five years he has “been in an emergency room seeing and treating patients for infections on an 
approximately weekly basis.”  Id.  

This does not establish that Dr. Fitzgibbons is “assigned to provide emergency medical 
coverage in a general acute care hospital emergency department”, as required by the statute.  
Instead, he appears to be more of an “on call” infectious disease specialist to emergency rooms.  
That renders his testimony inadmissible on the standard of care under Health and Safety Code 
§ 1799.110. (See Miranda v. National Emergency Services, Inc. (1995) 35 Cal.App.4th 894, 907 
[“on call” orthopedic specialist to the emergency room not an emergency room physician and 
therefore not qualified to provide expert medical testimony under § 1799.110(c)].)  The statute is 
not satisfied simply because a witness has provided services at the geographic location of an 
emergency department.  Instead, for his testimony to be admissible under this section, the 
physician must have been “assigned” to the emergency department.  As the Miranda court held, 
that is a clear distinction between doctors actually assigned on staff to man the emergency 
room, versus those who are simply on call to provide services there when needed. 

Standard 

Code of Civil Procedure §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding this motion.  Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 
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A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law.  (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact.  (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) 

Analysis 

The elements of a cause of action in tort for professional negligence are: (1) the duty of the 
professional to use such skill, prudence, and diligence as other members of his profession 
commonly possess and exercise; (2) a breach of that duty; (3) a proximate causal connection 
between the negligent conduct and the resulting injury; and (4) actual loss or damage resulting 
from the professional's negligence.  (Turpin v. Sortini (1982) 31 Cal.3d 220, 229-30.) 

In professional malpractice cases, expert opinion testimony is required to prove or disprove that 
the defendant performed in accordance with the prevailing standard of care, except in cases 
where the negligence is obvious to laymen.  (Kelley v. Trunk (1998) 66 Cal.App.4th 519, 523.) 

When a defendant moves for summary judgment and supports his motion with expert 
declarations that his conduct fell within the community standard of care, he is entitled to 
summary judgment unless the plaintiff comes forward with conflicting expert evidence.  (Munro 
v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 985.) 

Here, defendants’ emergency medicine expert has concluded that Dr. Buoncristiani’s care and 
treatment of plaintiff complied with the standard of care.  See generally, Declaration of Dr. 
Isaacs.  Defendants proffer additional expert testimony that even if plaintiff’s condition were 
caused by infection, it can still occur in the absence of negligence.  See Declaration of Dr. 
Joseph; see also Declaration of Dr. Sampson.  Plaintiff makes no objection to defendants’ 
evidence, and defendants have successfully shifted the burden to him to show that there is a 
triable issue of material fact with respect to the standard of care.  However, as discussed further 
above, plaintiff’s expert Dr. Fitzgibbons is inadmissible under Health and Safety Code 
§ 1799.110(c) on this issue.  As a consequence, plaintiff has failed to show that a triable issue of 
one or more material facts exists as to the standard care.  Defendants are therefore entitled to 
summary judgment.  
 

 

 


